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TORRUELLA, G rcuit Judge. Plaintiff-appellee-cross-appell ant

Paul Cumm ngs brought this suit in Massachusetts Superior Court,

al | egi ng t hat def endant - appel | ant - cr oss- appel | ee St andar d Regi ster, Co.

di scri m nat ed agai nst hi mon t he basi s of age in viol ati on of Mass.

Gen. Laws ch. 151B, 8§ 4. Standard Regi ster renmoved the case tothe
federal district court for the district of Massachusetts and, after a

ten-day trial, ajury found in favor of Cunm ngs and awarded him
$990, 000 i n conbi ned front pay, back pay, and enotional distress
damages. The district court doubl ed the front and back pay awar ds and
deni ed St andard Regi ster' s notions for judgnment as a matter of | aw, a

newtrial, or remttitur. On appeal, Standard Regi ster chal | enges t he
court's adm ssion of three witnesses' testinony andits refusal to
remt the front pay award. Cumm ngs cross-appeal s, seeking pre-

judgnment interest onthejury's award as well as attorney's fees. W
affirmin part and reverse in part.

BACKGROUND

We hi ghl i ght fromthe vol um nous record the fol Il owi ng facts
rel evant to these appeals.

St andar d Regi st er provi des docunent rmanagenent systens and
services to conpanies withinthe health care, financial, and gener al
busi ness markets. On January 1, 1998, Standard Regi ster acquiredits
conpetitor, UARCO, where Cumm ngs, at thetinme forty-nine years ol d,

had wor ked for seventeen years as a Nati onal Account Director (NAD) in
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heal th care sales for the northeastern United States. This area
i ncluded all of New Engl and, New Yor k, New Jersey and t he Phi | adel phi a
met ropol i tan area.

St andard Regi ster had a sim |l ar positionto Cunm ngs' call ed
a Nati onal Account Manager (NAM . For the northeast regi on, Standard
Regi st er assi gned two NAMs: Panel a Pedl er, age thirty-one, covered New
Engl and and t he New York nmetropolitan area, and Ti not hy Gabb, age
forty-nine, coveredthe "M deast" area, which extended westward from
Pennsylvaniainto Chio. As aresult of the nerger, Standard Regi ster
had an over | appi ng sal es force inthe northeast, with Pedl er, Gabb, and
Cumm ngs coveri ng somre of the same regions. Standard Regi ster directed
Ted Stark, the head of Standard Register's National Healthcare
Accounts, tointegrate the sal es force and el i m nate overl appi ng sal es
ar eas.

Todothis, Stark decided to divide the New Engl and/ New Yor k
metropolitan area into two different regions. In filling the
positions, Stark reassi gned Gabb to t he New York netropolitan area, and
reduced Pedler's sales regionto the NewEngl and area. Stark then
hi red 30-year ol d Jed Cavadas, a f ornmer UARCO enpl oyee, to represent
the firminthe M deast area. Cummi ngs was not of fered a position
St ar k advi sed Cunm ngs to contact two regi onal sal es managers for ot her
sal es openi ngs, but both nmanagers tol d Cunm ngs t hat t hey had none

avai l able. Cumm ngs' enpl oynent thus ended.
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On December 30, 1998, Cunm ngs brought an action in
Massachusetts Superi or Court, allegingthat Standard Regi ster had
term nated his enpl oynent on account of his age.! According to
Cunmmi ngs, Stark i nformed hi mt hat he was bei ng term nat ed because he
did not fit Standard Regi ster's nodel of sonmeone "young, handsone,
aggressive, alittle arrogant, and just |i ke Jed Cavadas." Cunmm ngs
also all eged that the six different, non-di scrimnatory reasons of fered
by St andard Regi ster at various times were pretexts for age ani nus.
St andar d Regi ster renoved t he case to federal court based on diversity
jurisdiction, 28 U S.C. 8§ 1332, on February 16, 1999.

Duri ng di scovery, Cunm ngs and St andar d Regi st er sought to
reach i nformal and formal agreenments concerning the producti on of
document s and t aki ng of depositions. On March 3, 1999, Cunmm ngs nade
an i nformal request for the production of the personnel files of
Pedl er, Gaab, and Cavadas. Cunmm ngs served a formal request for these
sane docunents on April 2, 1999. On April 26, Standard Regi ster agreed
t o produce t he docunents on the condition that they be vi ewed only by
Cumm ngs' attorney and his staff. Cumm ngs fil ed an "emergency noti on"
t o conpel production of the docunents wi thout the stipulationon April
28, 1999, five days before Standard Regi ster's response to the formal

request was officially due. Includedinthe notion was arequest for

L Qummi ngs filed a conplaint withthe Massachusetts Conm ssi on Agai nst
Di scrimnation (MCAD) on April 28, 1998. He cl osed his adm ni strative
case prior to filing his conplaint in state court.
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attorney's fees for expenses incurredinfilingthe energency notion.
The magi strate judge granted the enmergency noti on but denied the
request for attorney's fees because t he noti on had beenfiled prior to
the expiration of the thirty day time period in which Standard
Regi ster' s response was due. Cunm ngs fil ed a notionto reconsider
whi ch was denied by the district court on October 25, 1999.
Trial comrenced on January 10, 2000. |n presenting his case,
Cunmmi ngs offered the deposition testinony of two fornmer Standard
Regi st er enpl oyees, John Wat herly and J. M chael Tall ey, who believed
that they al so were victins of age di scrim nation. Watherly, who
worked as a field engineer in Nashville, Tennessee stated that
begi nni ng i n 1996, hi s boss, Gabe Perki ns, indicated that he woul d be
t erm nati ng Wat herl y because he and ot her enpl oyees were "toooldto
do the job" and because "t he ol der guys and guys like [him just
[didn't] have the stamnato. . . keepupwiththis." Watherly al so
testifiedthat Perkins' age-related comrents to hi mand ot hers "[were]
| i ke a broken record about these nen." Talley worked as a sal es
representative in Seattle, Washington from1984 to 1998. Talley
testifiedthat his supervisor, R ck Canpbel |, repeatedly told hi mthat
St andar d Regi st er needed t o nake roomfor "young bl ood."” Tall ey al so
stated that after he was repl aced by a younger enpl oyee, he fil ed an
age di scrimnation conplaint with the EEOC, which was renoved to

federal court and ultimtely settl ed.
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Cumm ngs al so i ntroduced |ive testinony fromhi s economi c
expert, Martin Duffy. Duffytestifiedto Cunm ngs' future |l osses as
aresult of beingtermnated by Standard Register.? To cal culatethis,
Duffy used Cunm ngs' 1997 UARCO sal ary and bonus, which total ed
$88, 120, as a base sal ary. Using the average earni ngs i ncreases cited
by t he Bur eau of Labor Statistics (BLS) for salariedwrkersinthe
U. S. econony, Duffy increased Cumm ngs' 1997 base sal ary by 3. 9%per
year to estimate his future salary. Estimating that Cumnm ngs woul d
retire at age 63.83, adding in the val ue of future fringe benefits, and
subtracting the i ncone and benefits CQumm ngs woul d earn i f he conti nued
at his (then) current enploynent, Duffy arrived at atotal estinmate for
future front pay | osses. On direct exam nation, Duffy testifiedthat
he esti mated that, in 1999, Cunm ngs woul d have ear ned $95, 128 i f he
had st ayed at Standard Regi ster, and, i n 2000, $109, 824. He further
testifiedthat, based on his various assunpti ons, Cumm ngs's future
| osses woul d total $656,867. This $656, 000 fi gure was t he expert's
first front pay figure. However, helater withdrewit as beingin
error.

After bei ng cross-exam ned, Duffy realized that either he or
hi s sof t ware had made a nat henati cal error in applyingthe esti mated

3. 9%annual salary increases, resultingininflated salary estimtes

2 Duffy al so of fered an esti nat e of Cunmm ngs' past | osses, which are
not chal | enged on appeal.
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for 1999 and al | subsequent years. After the court recessed for the
eveni ng, Duffy performed new cal cul ati ons. Conti nui ng on cross-
exam nation onthe foll owi ng day, Duffy revi sed his esti mat e downwar d.
To further conplicate the matter, neither on cross-exam nati on nor on
re-direct didDuffy explicitly state the corrected front pay esti mate.
| nst ead, he gave a corrected figure for total | osses (past and future),
whi ch was $162, 155l ess than hisinitial estimte for total | osses.
Because t he mat hemati cal error did not affect the past | osses figure,
the corrected estimate for future |l osses woul d be $494, 712. And so,
the expert's final front pay figure was the $494, 000 figure.

Duf fy al so conceded on cross-exam nati on that he had not used
data specificto Standard Regi ster, such asits average retirenent age
and its caps on conpensati on, nor consi dered the nature of the health
care market inreaching his calculations. Inaddition, he statedthat
rat her t han usi ng t he nean of Cunm ngs' earni ngs over the past five
years as a base, he used Cunm ngs' salary in 1997, a higher-than-
aver age earnings year. Follow ng Duffy's testinony, Standard Regi ster
made a notionto stri ke the expert evi dence, which the district court
deni ed.

Duf fy's expert report was not i ntroduced i nto evi dence, nor
was the posterboard he used during testinony to explain his
cal cul ations given to the jury. The jurors did not request a

transcript of his testinony. They had only their own hand-witten
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not es and nenori es of his testinony to guide themin arriving at a
damages award.

On January 24, 2000, the jury returned a verdict infavor of
Curmmi ngs and awar ded hi m$665, 000 i n front pay, $150, 000 i n back pay,
and $175, 000 i n enoti onal di stress damages. The district court struck
t he enotional di stress damage award because it was not i ncludedin
Cumm ngs' conpl ai nt and, pursuant to Mass. Gen. Laws ch. 151B, § 9,
doubl ed the front and back pay awards for a total award of $1.63

mllion. Qumm ngs v. Standard Reqi ster, No. 99-10368- RAZ, at 8-10, 17-

18 (D. Mass. June 1, 2000). Standard Register filed a notion to
strike, or inthealternative, toremt, thejury' s front pay award on
t he grounds that it was specul ati ve and excessi ve. The court denied
both notions. [d. at 10-12.

On February 14, 2000, Cunmm ngs applied for an award of
attorney's fees for all services renderedinthe case, includingthose
rendered by paral egal s, | awcl erks, and associ ates. The district court
reduced t he nunber of hours of conpensation for four of the attorneys
and the hourly rate for one attorney, and entered an award of
attorney's fees inthe anount of $287,331.50. 1d. at 12-17. Adding
fees and costs, the court entered final judgment in the anpbunt of

$1, 934,516 on June 6, 2000.° |d. at 17. Cummi ngs noved to alter or

3 An anended j udgnent awar di ng Cumm ngs an addi ti onal $875 i n costs was
entered on August 22, 2000.
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anmend t he judgnment to i nclude interest onthe front pay award fromt he
date of the verdict to the date of entry of judgnment. On August 4,
2000, the district court denied the notion.
DI SCUSSI ON

The i ssues rai sed on appeal are whether the district court
erredin: (i) admtting the deposition testinmny of Watherly and
Talley; (ii) admttingthe testinmony of Cumm ngs' expert, Martin Duffy;
(iii) refusingtoremt thejury' s front pay award; (iv) failingto
grant attorney's fees on the notion to conpel discovery; and (V)
denyi ng Cunm ngs' notion for prejudgnent interest onthe front pay
award fromthe date of the verdict tothe entry of final judgnent. W
wi || address each issue in turn.
A. Evidentiary |Issues

St andar d Regi ster cl ai ns t hat ot her enpl oyees' al | egati ons
of age discrimnationwereirrelevant and unfairly prejudicedits case.
Fed. R Evid. 401, 403. It also argues that Duffy failed to neet the
requi rements for expert testi nony under Fed. R Evid. 702. W revi ew
adistrict court's decisionto admt or exclude testinony for an abuse

of discretion. Sheek v. Asia Badger, Inc., 235 F. 3d 687, 693, 695 (1st

Cir. 2000).
1. Weatherly and Tall ey Testinony
Rul e 401 of the Federal Rul es of Evidence states that

evidenceisrelevant if it "has any tendency t o nake t he exi st ence of
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any fact that i s of consequence to the determ nation of the acti on nore
or | ess probablethanit woul d be w t hout the evidence." W have noted
previously that this standard grants the district court substanti al
latitude in admtting testinmony and for that reason, "[o]lnly in
exceptional cases will reversible error be found in the district
court's determ nation of the probative value of testinony in a

particul ar case.” Conway v. El ectro Switch Corp., 825 F. 2d 593, 597

(1st Gr. 1987). Inadmtting Weatherly's and Tal | ey' s testi nony over
t he obj ecti ons of Standard Regi ster, the district court offeredthe
follow ng rational e:

[I]t seens to nme that, that the at nosphere, if

you wll, at the conpany is relevant for the
pur poses of draw ng i nferences one way or the
other . . . . Sol think that what happened at

t he conpany i n general and what peopl e heardis

i ndeed rel evant tothe plaintiff's show ng t hat

there was an atnosphere that permts the

inference he is asking the jury to draw.
We bel i eve that the court didnot abuseits discretion under Rul e 401.

The sol e i ssue at trial was whet her age was a notivati ng
factor in Standard Regi ster's decisiontotermnate Cunm ngs. W have
recogni zed that since discrimnationis often subtle and pervasi ve,
plaintiffs nust be abletorely oncircunstantial evidence to prove
di scrimnatory intent. See id. To this end, evidence of a

di scrim natory "at nosphere” nmay soneti nmes be rel evant to show ng t he

corporate state-of-mndat thetine of thetermnation. Seeid. Wile
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such evi dence does not initself prove a cl ai mof discrimnation, see

Rui z v. Posadas de San Juan Assocs., 124 F. 3d 243, 249-50 (1st Cir.
1997), "[it] doestendto add 'color' to the enpl oyer's deci si onmaki ng
processes and to the i nfl uences behi nd the actions taken with respect
totheindividual plaintiff."4 Conway, 825 F. 2d at 597 (citi ngSweeney

v. Bd. of Trs. of Keene State Coll., 604 F.2d 106, 113 (1st Cir.

1979)); see Santiago-Ranos v. Centennial P.R Wreless Corp., 217 F. 3d

46, 56 (1st Cir. 2000).

St andar d Regi st er chal | enges t he rel evancy of the testi nony
on the ground that it covered different tinme periods, different
supervi sors, and di fferent areas of the conpany. It is true that
evi dence of discrimnation can be "too attenuated” to justify
adm ssi on, Conway, 825 F. 2d at 598, and that testinony tothis effect
shoul d be l et in sparingly. However, "evidence of a corporate state-
of-m nd or adiscrimnatory atnosphere is not renderedirrel evant by
its failure to coincide precisely with the particular actors or
timeframe i nvol ved i n the specific claimthat generated a cl ai mof

discrimnatory treatnent.” [d. at 597. Rather, thetrial court nust

4 Contrary to Standard Regi ster's assertions, anecdotal evi dence i s not
limtedto "pattern and practice"” suits. Inthe disparate treatnent
cont ext, such evidence i s of fered because "an enpl oyer's willingness to
consi der i nmperm ssi bl e factors such as race, age, sex, national origin,
or religionwhile engaginginoneset of presunmably neutral deci sions

m ght tend to support an inference that such i nperm ssible
consi der ati ons may have entered i nt o anot her area of ostensibly neutral
enpl oynment deci sions -- here, an enpl oyee' s termnation.” Conway, 825
F.2d at 597-98.
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consi der the evidenceinlight of the entire case and det er m ne whet her
it provides a basis for reasonable inferences related to the

plaintiff'sclaim See, e.qg., Koster v. Trans World Airlines, Inc.,

181 F. 3d 24, 33 (1st Gr. 1999) (noting that adm ssibility of anecdot al
evidence is often a"judgnment call,"” and that while "[e] xcl usi on woul d
not have been an abuse of discretion, . . . neither was adm ssion");

cf. Goldman v. First Nat'l Bank, 985 F.2d 1113, 1119 (1st Cir. 1993)

(anecdotal evidence did not give rise to reasonable inferences
supporting plaintiff's clai mof age di scrimnation). Here, Standard
Regi ster raised, as part of its defense, its national corporate
practi ces of nondi scri m nati on, maki ng evi dence chal | engi ng t hose
clainms especially relevant. The district court, noreover, carefully
wei ghed t he probative val ue of ot her enpl oyees' testinony against its
potential prejudicial effects, as evidenced by its exclusion of at
| east three other depositionsintheir entirety because they were "too
renbteintinme" fromthe termnation.®> Wilethe questionis close and
excl usi on of the evi dence woul d not have been error, we concl ude t hat
the district court did not abuse its discretion in admitting

Weatherly's and Tal l ey’ s deposition testinony. See Santi ago- Ranbs, 217

F.3d at 55 (statingthat evidence of a conpany's general atnosphereis

adm ssi ble along with other evidence bearing on notive).

5> The court al so sustainedthe majority of Standard Regi ster's specific
obj ections to particular parts of the Weatherly and Tall ey testinony.
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O course, decisions toadmt or exclude such evi dence al ways
demand car eful bal ancing, andit is noteworthy that any prejudicial
effects of the testinony were further mtigatedinlight of the other
evi dence presented in this case. See Fed. R Evid. 403; see also

Kell ey v. Airborne Freight Corp., 140 F. 3d 335, 348 (1st Cir. 1998)

(noting that "all probative evidence is prejudicial" and that the
rel evant questionis whether the testinony wasunfairly prejudicial).
First, Stark's all eged statenment to Cunm ngs fol | owing the term nati on

suggest ed t hat he was being t erm nat ed because he was too ol d. Cf.

Schrand v. Fed. Pac. Elec. Co., 851 F.2d 152, 156 (6th Cir. 1988)
("W th no other direct evidence of age discrimnationinthe case, the
i npact of the two forner enpl oyees' testinony would be great."”). The
conbi nati on of Stark's statenment and evi dence of Standard Regi ster's
changi ng reasons for di sm ssal provided an i ndependent basis for the
jury to conclude that the conpany's stated rational es were pretextual
and that the real notivati on was age ani nus. The anecdotal testinony
was t herefore not so central to Cumm ngs' case that it overwhel m ngly
i nfluenced the jury's verdict. Consequently, we do not believethe
probati ve val ue of the testinony was substantially outwei ghed by its
potential for prejudice and uphold the district court's deci sion.

2. Testinmony of Martin Duffy

Under Rule 702, a witness may testify to scientific,

techni cal, or other specialized knowledgeif it "will assist thetrier
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of fact to understand the evidence or todeterm ne afact inissue."

Fed. R. Evid. 702; see Daubert v. Merrell DowPharns., Inc., 509 U. S.

579, 592 (1993). Inadmtting suchtestinony, thetrial court nust
perform a gat ekeeping function and "deci de whet her the proposed

testi nony, including the nethodol ogy enpl oyed by the witness in

arriving at the proffered opinion, rests on areliable foundation and

isrelevant tothe facts of the case." Ed Peters Jewelry Co. v. C&J

Jewelry Co., 124 F. 3d 252, 259 (1st Cir. 1997) (internal citations

omtted). Whether awitness neetsthesecriteriais acase-specific

inquiry, lrvine v. Murad Skin Research Labs., Inc., 194 F. 3d 313, 320
(1st Cir. 1999), and a question "that thelawgrants thetrial judge

broad | atitude to determne.” 1d. (citing Kumho Tire Co. Ltd. v.

Carmi chael, 526 U.S. 137 (1999)).

St andar d Regi ster first chal |l enges t he net hodol ogy enpl oyed
by Duffy in cal cul ati ng Cumm ngs' future |l osses. Accordingto Standard
Regi ster, Duffy's failureto take into account conpany-specific data --
such as the average retirenent age of its workers or its salary caps --
as wel |l as hi s use of an unusual | y hi gh earni ngs year as a base poi nt
contributed to an inflated and i naccurate forecast of front pay
danmages. It may be true that using specific variabl es would have
resulted in alower, and perhaps nore accurate, figure. However,

during cross-exam nation, Duffy of fered sufficient expl anations for why
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he chose t o use BLS dat a and Cunm ngs' 1997 salary i n his cal cul ations.?®

See, e.qg., McMllan v. Mass. Soc'vy for the Preventionof Cruelty to

Ani mal s, 140 F. 3d 288, 302 (1st Cir. 1998) (uphol ding an expert's
regressi on anal ysi s where "her testinony show ed] solidreasoningin
her determ nations to exclude certain variabl es that the defendants
argued shoul d have been included"). Mre inportantly, Standard
Regi ster has failed to show howthe i nformati on Duffy did use was
i ncorrect, and does not di spute the district court's conclusion that

Duf fy's assunptions are ones "that econom sts [make] with sone

frequency. "’ See SMS Sys. Maint. Servs. v. Dgital Equip., 188 F. 3d 11,
25 (1st Cir. 1999) (requiringthat the cunmul ati on of an expert's data
be "consi stent with standards of [his] profession”). W agree withthe
district court that whatever shortconm ngs existed in Duffy's
cal cul ati ons went to the weight, not the adm ssibility, of the

testi nony and uphold the district court's decisiontoallowit. See

6 Inparticular, Duffy stated that the BLSfigures were in fact | ower
t han t he average growt h rate of Standard Regi ster's sal ari es, that
St andard Regi ster's sal ary caps di d not i ncl ude what a wor ker coul d
earn t hrough a bonus, that using Cumm ngs' 1997 sal ary (rat her than a
mean) nore accurately reflected his | abor productivity, and t hat
conpany-specific retirement data (specifically its qualifying
retirement ageonits 401(k) pl an) m ght have been "hel pful " but woul d
not necessarily affect when a person retires.

7 Standard Regi ster itself alsofailedto present evidence of the sane
statistical datait clains was easily accessibleto Duffy. C. Kelley
v. Airborne Freight Corp., 140 F. 3d 335, 356 n.13 (1st Cir. 1998)
(refusing to entertain "disputed questions of fact” concerning
conpany's statistics where that evidence was not offered into evidence
by either party).
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McMIlan, 140 F.3d at 302 (noting that the failure to include
particul ar vari abl es coul d di m ni sh the testi nony's probativeness, but
woul d not render it "unacceptable").

Standard Regi ster al so highlights Duffy's conputational error
t hat was exposed on the second day he testified. The inflated
estimati on of Cumm ngs' sal ary for the year 2000 coul d rai se sone red
flags concerningthereliability of the predicted front pay damages.
However, Duffy's m stake was not only revealedto the jury, but was
duly corrected whil e he was still onthe stand. The district court
determ ned that as a result, Standard Register could argue, and
Cumm ngs woul d have t o concede, that Duffy's report contained errors,
allowing the jury roomto discredit his testinony accordingly. W do
not believe that this was an abuse of the court's discretion and affirm

itsdecisiontolet thetestinony stand. See Ed Peters Jewelry, 124

F.3d at 259 (citingUnited States v. Schneider, 111 F. 3d 197, 201 (1st

Cir. 1997) (enphasizing that "the district court has a conparative
advant age over an appeals panel"™ in determ ning relevance and
reliability)).
B. Front Pay

St andar d Regi st er next chal | enges t he anount of front pay
awarded by the jury. First, Standard Regi ster argues that the
fourteen-year tinme period covered by the award i s undul y specul ati ve.

Al ternatively, Standard Regi ster assigns as error the district court's
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refusal toremt thejury' s award based onthe fact that it exceeded
Duffy's estimates. Wereviewthe district court's determnationto
uphold the jury's award for an abuse of di scretion, Kelley, 140 F. 3d
at 355, keepinginmndthat ajury awardis proper if it i s based on
any "rational appraisal or estimte of the damages” offered into

evidence. Beaupre v. Ciff Smth &Assoc., 738 N. E. 2d 753, 767 n. 26

(Mass. App. &. 2000) (citingKolb v. Goldring, Inc., 694 F. 2d 869, 871

(1st Cir. 1982)).

1. Duration of the Front Pay Award

We begin by noting that "[a]n award of front pay,
constituting as it does, an esti mate of what a plaintiff m ght have
earned had s/he been reinstated at the conclusion of trial, is
necessarily speculative." Kelley, 140 F. 3d at 355 (citingSel gas v.

Am Airlines, Inc., 104F.3d9, 14n.6 (1st Gr. 1997)). An award of

front pay that extends over many years to an estinmated retirenent date
shoul d be exam ned careful Iy, however, since "the greater the period of
time upon which afront pay award i s calculatedin acase involving an
at-wi Il enployeethelesslikelyit isthat theloss of future earnings
can be denonstrated with any degree of certainty or can reasonably

attributedtotheillegal conduct of the enployer.” Conway v. E ectro

Switch Corp., 523 N. E. 2d 255, 257 (Mass. 1988). Additionally, the

awar d nmust take i nt o account an enpl oyee's duty to mti gate danages by

seeki ng ot her enpl oynent. [d. To sustain a front pay award over a
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peri od of fourteenyearsinthis case, therefore, the jury nust have
sufficient evidence to concl ude t hat Cunm ngs woul d be unable to find
enpl oynment conparabl e to Standard Register's until his estimted
retirenment date, and that the date specified was a pl ausible one.
Exam ni ng t he damages award in the | i ght nost favorable to
Cunmm ngs, Kelley, 140 F.3d at 355, we believe that there was a
sufficient basis for the jury so to conclude. First, as we have
al ready stated, Duffy's BLS based assunption that Cumm ngs was a "l ong-
terni' enpl oyee who woul d retire at age 63. 83 was admi ssi ble. The jury
was freetocredit fully this testinony and concl ude t hat had he not
been di scri m nat ed agai nst, Cumm ngs woul d have conti nued t o wor k at
St andard Regi ster until this age. The jury al so had evi dence t hat
followi ng his termnation, Qumm ngs had several unsuccessful interviews
with various conpetitors of Standard Regi ster, includi ng More Busi ness
Fornms, Reynol ds & Reynol ds, Creative Busi ness Fornms, and Busi ness
Forms, I nc. Cunm ngs al so submtted his resune to internet enpl oynent
servi ces such as Headhunt er and Monster.com but recei ved no response.
Cummi ngs t hen acqui red one j ob at |1 kon, whi ch pai d $45, 000, but was
| aid off through no fault of his own. Finally, after alengthy period
of unenpl oynment, Cumm ngs secured a job at Ki nko's which paid him
$35, 000 -- less than his job at |1 kon and substantially | ess than his
sal ary at Standard Register. As afederal court sittingindiversity

jurisdiction, we nust apply state substantive lawto state-|awcauses
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of action. Under federal |aw, we have grave doubts as to the
sustainability of afront pay award of so great a duration. But the
Massachusetts cases, as we read t hem are nore open-ended. Here, even
t hough Cumm ngs di d not present any specific evidence concerningthe

nat ure of the "forns and docunents i ndustry, " we believe that the jury
coul d have reasonabl y concl uded, based on Cunm ngs inability tofind
conpar abl e enpl oynent despite substantial effort, that he was unabl e to
mtigate further and was thus entitledtothelost pay differenti al
until retirement.

2. Award in Excess of Expert's Testinony

After correcting for his conputational error, Duffy estimated
Cummi ngs' total front pay damages to be $494, 712. The district court
concl uded that since Duffy offered only a "conservative" estimate, the
jury was al | oned sone margi nto increase the award. ® Reasonabl e ni nds
coul d certainly question whether Duffy provided the jury wi th enough

evidence to arrive at a higher figure, evenif the jury used | ess

conservative assunpti ons (such as alater retirenent age or a |l ower

8 The district court highlighted five assunpti ons nade by t he econonic
expert, "any one of which the jury could have decided was too
conservative and resulted in adamage award t hat was too |l ow. " These
i ncl uded t he assunptions that: (i) Cumm ngs woul d recei ve the award in
aregular streamrather thanin alunp sumpaynent (whi ch woul d result

i nadditional tax consequences); (ii) Cumm ngs woul d not enter any
peri ods of unenploynment; (iii) Cumm ngs would retire at age 63. 83
rat her than work until age 65 or | onger; (iv) the di scount rate was 3%
rat her than a | ower nunber that woul d result i n greater damges; (V)

Cumm ngs conpensation, with sal es bonuses, woul d not be greater than
Duffy's projections.
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di scount rate). Under Massachusetts | aw, determ nations as tothe
anmount of front pay danmages are within the "common sense” of the jury

and do not require expert testinony. See, e.qg., Giffin v. General

Mot ors Corp., 380 Mass. 362, 366 (1980); Boothby v. Texon, Inc., 414

Mass. 468, 486 (1993). Here, though, there was expert testinony and it
was for a $494, 000 fi gure, and not $665,000. Ontherecord, it is far
from clear that the jury even attenpted to arrive at its own
det erm nati on of future damages. Rather, the record suggests that the
jury was sinply confused by the expert's initial conputational error.
Duffy'sinitial, erroneous estimate for front pay damages was slightly
nor e t han $656, 000. The jury awar ded $665, 000. The sinmilarity hereis
striking. Mreover, thereis noclear way to reconstruct howthe jury
woul d have arrived at an award of $665, 000. Wethink it |ikely that
this was a case of jury confusion, rather than a case of a jury
intentionally adjusting an expert's figures upwards. Thi s
determ nation, coupledwith the very real question as to whet her the
evi dence suffices to support a $665, 000 award, | eads us to concl ude
t hat Cunm ngs nmust choose between a newtrial ontheissue of front pay
danmages, or agreetorenit thejury' s front pay anard to $494, 712. See

Gonde v. Starlight 1, Inc., 103 F. 3d 210, 216 (1st G r. 1997) (ordering

remttitur or newtrial on danages where trial court neglected to

di scount for present valueincalculatingremttitur); Shingletonv.

Amor Vel vet Corp., 621 F.2d 180, 182 (5th Cir. 1980) (entering
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remttitur where jury m scal cul at ed danages and nere "nmechani cal

correction" was required, quoting Stapleton v. Kawasaki Heavy

| ndustries, Ltd., 608 F.2d 571, 574 n.7 (5th Cir. 1979)).
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C. Attorney's Fees

I n his cross-appeal, Qunm ngs first chal |l enges the nagi strate
judge' s denial, andthe district court's refusal toreconsider, his
request for attorney's fees based on his notionto conpel discovery.?®
We reviewa district court's handling of pretrial matters, including

di scovery, for an abuse of discretion. Thibeault v. Square D Co., 960

F.2d 239, 242 (1st Cir. 1992). Here, we find none.
Under Rule 37(a)(4)(A),

If the notion is granted or if the
di scl osure or requested di scovery i s provi ded
after the notion was filed, the court shall,
after affording an opportunity to be heard,
require the party . . . whose conduct
necessitated the notion . . . to pay to the
novi ng party the reasonabl e expenses i ncurred in
maki ng t he notion, including attorney's fees,
unl ess the court finds that the notionwas fil ed
wi t hout the nmovant first making a good faith
effort to obtain the disclosure or discovery
wi t hout court action, or that the opposing
party's nondi scl osure, response, or objection was
substantially justified, or that other
ci rcunst ances nmmke an award of expenses unjust.

Fed. R Gv. P. 37(a)(4)(A. CQummngs filed afornmal request for other
enpl oyees' personnel files on April 2, 1999. Pursuant to Fed. R G v.

P. 34(b), "[t] he party upon whomt he request i s served shall serve a

® Cumm ngs' additional argunent that the district court awarded "no
fees for any services performed by either paral egal workers or | aw
clerks," isutterly baseless. The district court awarded a total of
$287,331.50 in attorney's fees, $264, 750 of which was for work
performed by attorneys. The renmai ni ng $22,581. 50 was for the work
performed by | awcl erks and paral egal s, exactly t he anount Cunmi ngs now
claims was denied by the court.
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written response within 30 days after the service of the request.”
Cumm ngs coul d have requested the court to shorten the response peri od.
Fed. R Cv. P. 34(b). Since he did not, Standard Regi ster's response
toits formal request was due on May 3, 1999. Cumm ngs filed his
notion to conpel discovery on April 28, 1999, five days before Standard
Regi ster's response was due. In denying Cunm ngs' request for
attorney's fees, the nmagistrate judge determ ned that inposing
sanctions on Standard Regi ster for failingto produce docunents before
itstime periodfor filing aresponse (tothe original request) had
expi red woul d be "unjust." This reasoning falls squarely withinthe
anbit of the rul es and was cl early not an abuse of discretion. W
t heref ore uphol d t he magi strate judge' s deni al of attorney's feesin
thisregard as well as the district court's deni al of both Cumm ngs'
notion to reconsi der and request for additional attorney's fees spent
appealing the magi strate judge's ruling.
D. Prejudgnment I|nterest

Cumm ngs al so chal | enges the district court's denial of
prej udgnent i nterest onthe front pay award fromthe date of thejury's
verdi ct, January 24, 2000, tothe entry of judgnment on June 4, 2000.
Bot h parties concede t hat postjudgnent i nterest onstatelawclainsis

governed by federal | aw. See, e.qg., Fratus v. Republic W Ins. Co.,

147 F. 3d 25, 30 n.5 (1st Cir. 1998). The Suprene Court has rmade cl ear

t hat federal postjudgnment interest "properly runs fromthe date on
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entry of judgnent."” Kaiser Alum numé& Chem Corp. v. Bonjorno, 494

U S. 827, 835 (1990). Whether Cunmngsisentitledtointerest onthe
front pay award for thetime peri od between the jury verdict and the

entry of judgnment, therefore, isamtter of state |l aw. See Fratus,

147 F. 3d at 30.

Cunm ngs bases hi s argunent on Massachusetts | aw, which
states that "[w] hen judgment is renderd [sic] uponthe verdict of a
jury . . . interest shall be conmputed upon the anount of the .
verdict . . . fromthe time when made to the tinme the judgment is
entered."” Mass. Gen. Laws ch. 235, § 8. However, this statute, which
is foll owed by | anguage i ndi cating that "[e]very judgnent for the
paynent of noney shall bear interest fromthe day of its entry, " id.,
has been i nterpreted by the Suprene Judi ci al Court of Massachusetts as
providing interest at the prejudgnent rate foll ow ng entry of judgnent.

See, e.q., City Coal Co. of Springfield v. Noonan, 677 N. E. 2d 1141,

1142-43 (Mass. 1997) (noting that "every judgnent bears postjudgnment
interest” pursuant to chapter 235, section 8). Before that tine,
interest onthe jury' s verdict i s governed by secti ons 6B and 6C of
chapter 231. See Mass. Gen. Laws. ch. 231, 88 6B & 6C (provi di ng for
prejudgnent interest intort and contract cases). Neither of these
provi sions all ows prejudgnent interest on front pay awards. See
Conway, 523 N. E. 2d at 258-59 (finding "no justification for adding

i nt erest to danages which, by definition, are for | osses to beincurred
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inthe future). The district court thus correctly deni ed Cunmi ngs'
notion for addi tional prejudgnment interest onthe front pay portion of

the jury's verdict.
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CONCLUSI ON

The deci sion of the |l ower court isaffirned in part, reversed
inpart, and t he caserenmanded f or further proceedi ngs consistent with

t hi s opi nion.
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